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PER D. KARUNAKARA RAO, AM

This appeal filed by assessee is against the order of CIT(A)-7,

Pune dated 02.01.2017 for assessment year 2012-13.

2. The solitary ground raised by the assessee reads as under :

“1. On the facts and in the circumstances of the case and in law the
learned Assessing Officer erred in denying the deduction u/s.
80P(2)(a)(i) of Rs.16,99,709/-, on the interest income earned by the
appellate society by rejecting the appellant’s contention that earning
interest on investment is integral part of the appellants business
activity and it has been treated as business income since inception.
Appellant society prays for the deduction as claimed.
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3. Briefly stated relevant facts include that the assessee is a Co-
operative credit society registered under the Maharashtra Cooperative
Societies Act, 1960 and is provides the credit facilities to its members.
The assessee-society filed return of income declaring Nil income on
29.09.2012 and disclosed the profit of Rs.38,88,694 /- before claiming
deduction u/s. 80P(2)(a)(i) of the Income Tax Act, 1961. During the
assessment proceedings, the AO noticed that assessee received
interest on Fixed deposit/Saving Account with the Scheduled
banks/Nationalized banks, the details of which are given in Para

No.06 of the assessment order. The same are extracted here as under :

Sr. Name of Institution Amount of interest received.

No.
1. IDBI Bank FDR Interest —Rs.13,91,807/ -

Savings A/ c. Interest Rs.58,174/ -

2. State Bank of India FDR interest -Rs.1,27,345/ -

3. Union Bank of India | FDR Interest —Rs.1,22,383/ -

Total Interest- Rs.16,99,709/-

At the end of assessment proceedings u/s.143(3) of the Act, the AO
made addition of Rs.16,99,709/- treating the same as income from
other sources u/s.56 of the Act. AO also made another addition of
Rs.3,20,579/- u/s.80P(2)(a)(i) on account of commission received from
MSEB and thereon to the total income of the assessee. AO denied
claim of deduction u/s.80P(2)(a)(i) of the Act in respect of these

receipts.

4. Aggrieved with the order of AO, the assessee filed an appeal
before CIT(A). The CIT(A) confirmed the addition of Rs.16,99,709/- and
denied the claim of deduction u/s.80P(2)(a)(i) of the Act relying on the
judgment of Hon’ble Supreme Court in the case of Totgars’

Cooperative Sale Society Ltd. Vs. ITO [2020] 322 ITR 283 and the
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judgment of Hon’ble Delhi High Court in the case of Mantola Co-
operative Thrift & Credit Society Ltd. Vs. CIT 50 taxmann.com 278.
CIT(A) also noted the decision of ITAT in the case of Jijamata Mahila
Bigar Sheti Sahakari Patsanstha Ltd. Vs. ITO — ITA No0.992/PN/2016,
dated 29-07-2016. However, with regard to other addition of
Rs.3,20,579/-, the CIT(A) deleted the addition. Revenue is not in

appeal on the relief granted by the CIT(A).

5. However, Aggrieved with the order of CIT(A) confirming the
addition Rs.16,99,709/-, the assessee is in appeal before me raising

the aforesaid solitary ground.

6. Before me, Ld. Counsel for the assessee submitted that earning
interest on investment is integral part of the assessee’s business
activity and the claim of the assessee in this regard was consistently
allowed by the AO since inception to the assessee. He further
submitted that as main nature of business of society is to accept the
deposits and lending the money to its members to maintain the
liquidity of fund. Assessee invested the funds which are received from
members of society against accepted deposits into the bank for short
term periods, hence the said invested fund are not out of the surplus
funds of the society. Ld. Counsel further submitted that the deposits
are assessees own business related deposits and the same ought to be
considered as income from business. Ld. Counsel for the assessee
further submitted that issue raised in present appeal is squarely
covered by the decision of Pune Bench of Tribunal in the case of
Baliraja Gramin Bigarsheti Sahakari Pat Sanstha Maryadit Vs. ITO,
ITA No. 50 & 51/PUN/2017, dated 26-03-2018, dated 26.03.2018 for

the A.Yrs. 2013-14 and 2012-13.
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7. Ld. DR for the Revenue relied heavily on the orders of AO/

CIT(A).

8. I heard both sides. The issue raised in the present appeal is
against the claim of deduction u/s. 80P(2)(a)(i) of the Act on the
interest income earned from nationalized banks. It is undisputed fact
that is a Credit Co-operative Society and received advances and loans
from its members, on which interest was being received and paid. I
find the issue has been elaborately considered by the Pune Bench of
Tribunal in the case of Baliraja Gramin Bigarsheti Sahakari Pat
Sanstha Maryadit Vs. ITO (supra.), wherein, it has been held that the
assessee is eligible to claim deduction u/s. 80P(2)(a)(i) of the Act. The

relevant findings of the Tribunal are reproduced as under:

“10. We find that the issue has been elaborately considered by the
Pune Bench of Tribunal in ITO Vs. M/s. Maharashtra Bank Employees
Co-op. Credit Society Ltd. in ITA Nos.454 to 456/PUN/ 2015, relating to
assessment years 2007-08, 2008-09 & 2010-11 along with CO Nos.16
& 17/PUN/2017, order dated 22.12.2017, wherein the ratio laid down
by the Hon'ble Supreme Court was also taken note and subsequent
decision on the issue was also considered and it was held as under:-

“l11. We have heard the rival contentions and perused the
record. The limited issue which arises in the present appeal filed
by the Revenue is against relief given by the CIT(A) on the claim
of assessee society that interest income received on FDRs with
scheduled Bank of Maharashtra is entitled to claim of deduction
under section 80P(2)(a)(i) of the Act. The assessee was a Co-
operative society of the employees of Bank of Maharashtra, and
was engaged in the business of providing credit facilities to its
members. The activities carried on by the assessee society were
subject to the provisions of Maharashtra Co-operative Societies
Act, 1960. Under section 66 of the said Act, every society which
is making profits from its transactions shall maintain reserve
fund as per clause (1) to section 66 of the said Act. Clause (2)
further lays down that every society shall carry atleast one-
fourth of net profits each year to the reserve fund; and such
reserve fund may subject to the rules made thereunder, if any,
be used in the business of society or may, subject to provisions
of section 70, be invested, as the State Government may by
general or special order direct or may, with the previous sanction
of the State Government be used in part for some public purpose
to promote the objects of the Act or some such purposes of the
State Government or of the local interest. Section 70 of the said
Act lays down that society shall invest or deposit its funds in one
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or more of the investments provided in clauses (a) to (e)
thereunder. We are concerned here with clause (d) to section 70
of the said Act, which reads as under:-

“70...
(a)....
(b)....
(c)...

(d) in any co-operative bank (other than those referred
to in clause (a) of this section) or banking company approved for
this purpose by the Registrar, and on such conditions as the
Registrar may from time to time impose:

12. Reading the provisions of Maharashtra Co-operative
Societies Act, it is incumbent upon the society which is making
profits to park one-fourth of its profits in the reserve fund.
Further, the said reserve funds as per directions of the State
Government by general or special order are to be invested in one
of the securities, which are provided under section 70 of the said
Act. Clause (d) clearly lays down that the investment or deposit
of funds could be in any Co-operative Bank or Banking company
approved for this purpose by the Registrar. The assessee society
belonging exclusively to the employees of Bank of Maharashtra,
had invested its reserve funds in FDs with Bank of Maharashtra.
Accordingly, the assessee society applied for requisite
permission from the Registrar of Co-operative Societies under
section 70 to do so. The Registrar vide its letter dated
18.10.1995 in respect of investment of reserve funds consequent
to Society’s Resolution dated 25.08.1994 and Management
Committee’s Resolution dated 29.07.1991 and further the
assessee’s letter dated 11.07.1995, granted permission under
section 70 of the Maharashtra Co-operative Societies Act, 1960
and Rule 54 of the Rules 1961 to transfer reserve funds amount
with Pune District Central Co-operative Bank to the Bank of
Maharashtra with condition of investment and also that the
amount invested in the Bank of Maharashtra could not be given
as security for borrowing or used for any other purpose without
written permission from the Registrar. The copy of said
permission is placed at page 6 with English translation at page 7
of the Paper Book. The claim of assessee was that in line with
the said permission received from the Registrar as under the
provisions of section 66 and 70 of the Maharashtra Co-operative
Societies Act, it was required to transfer the funds i.e. one-fourth
of profits of assessee’s society to the reserve fund and thereafter,
the funds in the reserve fund were invested as FDRs with the
Bank of Maharashtra. The assessee points out that the said
parking of funds in FDRs with the Bank of Maharashtra was one
of the conditions for carrying on the business activities of the
assessee society, hence interest earned therefrom was business
income in the hands of assessee. It was time and again
reiterated by the learned Authorized Representative for the
assessee that the amounts which were parked in FDRs with
Bank of Maharashtra were not out of surplus and idle funds but
were out of funds transferred to reserve fund. The assessee
thus, claimed that once the interest income has been earned
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during the course of carrying on of its business activities, then
the same is eligible for grant of deduction under section
80P(2)(a)(i) of the Act .

13.  The Apex Court in CIT Vs. Karnataka State Co-operative
Apex Bank (supra) while deciding the case of Co-operative
Societies and scope of special deduction had held as under:-

“Interest arising from investment made, in compliance with
Statutory provisions to enable it to carry on banking business,
out of reserve fund by a co-operative society engaged in banking
business, is exempt under section 80P(2)(a)(i) of the Income-tax
Act, 1961. The placement of such funds being imperative for the
purpose of carrying on banking business the income therefrom
would be income from the assessee’s business.

There is nothing in the phraseology of section 80P(2)(a)(i) which
makes it applicable only to income derived from working or
circulating capital.”

14.  We further find that similar issue was considered by the
Pune Bench of Tribunal in ITO Vs. M/s. Kundalika Nagari Sah.
Patsanstha Maryadit (supra), wherein the issue was with regard
to investments with other Co-operative Society as per the
mandate of Maharashtra Co-operative Societies Act and whether
the interest income earned by the assessee on such investments
was liable for deduction under section 80P(2)(a)(i) of the Act. The
Assessing Officer had denied the claim relying on the ratio laid
down by the Hon'ble Supreme Court in Totgar’s Co-operative
Sale Society Ltd. Vs. ITO (supra), the Tribunal after considering
the factual and legal aspects held as under:-

“17. In order to adjudicate the issue, first reference is made to
the decision of Hon’ble Supreme Court in Totgar Co-
operative Sale Society Ltd. Vs. ITO (supra). In the facts of
the said case, the assessee before the Hon’ble Apex Court was a
co-operative society providing credit facilities to the members or
marketing agricultural produce of its members. The assessee
had parked its funds in short term bank deposits and securities
and the interest earned on the same was claimed as deductible
under section 80P(2)(a)(i) of the Act. The Revenue authorities
held that the same was taxable under the head ‘income from
other sources’. The claim of the assessee was that it had
invested the funds on short term basis as these were not
required immediately for business purposes and consequently,
interest received by the assessee was eligible for deduction
under section 80P(2)(a)(i) of the Act. Further, the contention of
the assessee before the Court was that under regulations 23 and
28 rw.s. 57 and 58 of the Karnataka Co-operative Societies Act,
1959, a statutory obligation was imposed on co-operative credit
societies to invest its surplus funds in specified securities and in
view of the aforesaid statutory obligations, the above mentioned
investment was made by the assessee and the same was in the
nature of its business activity. The said interest income was
claimed to be eligible for deduction under section 80P(2)(a)(i) of
the Act, irrespective of the source or head under which such
income would fall. The Hon’ble Apex Court noted that the
interest income arising on surplus investment in short term
deposits and securities, which surplus was not required for
business purpose, was to be taxed under section 56 of the Act.
The Hon’ble Apex Court further noted that the assessee markets
the produce of its members whose sale proceeds at times were
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retained by it and the tax treatment of such amount was the
issue before them. The Hon’ble Apex Court held that where the
interest on deposits / securities, where the funds were not
immediately required for business purposes, was invested in
specified securities, would be taxable as income under section
56 of the Act. It further held that where the assessee society
regularly invests its funds not immediately required for business
purposes, interest on such investment could not fall within the
expression of profits and gains of business and the same could
not be held to be attributable to the activities of the society i.e.
carrying on of business of providing credit facilities to its
members or marketing the agricultural produce of its members.
The Hon’ble Apex Court further reiterated that where the
assessee markets the agricultural produce of its members and it
retains the sale proceeds in many cases and where the retained
amount which was payable to its members, from whom the
produce was bought, was invested in short term deposits /
securities, the said amount was liability of the assessee and it
was shown in the balance sheet on the liabilities side, therefore,
to that extent, the Hon’ble Supreme Court held that such interest
income could not be said to be attributable either to the activity
mentioned in 80P(2)(a)(i) or 8OP(3) of the Act. In view thereof, the
Hon’ble Supreme Court upheld the order of Assessing Officer in
taxing the said amount under section 56 of the Act. The
alternate plea of the assessee that even if the said interest
income was held to be covered under section 56 of the Act, was
eligible for deduction under section 80P(2)(a)(i) of the Act, was
rejected.

18. In the facts of the case before Hon’ble High Court of
Karnataka in Tumkur Merchants Souharda Credit Co-operative
Ltd. Vs. ITO (supra), the assessee co-operative society was
engaged in the activity of carrying on of business of providing
credit facilities to its members and it had earned interest income
on its deposits. Another fact noted by the Hon’ble High Court of
Karnataka was that the amount which was invested in banks to
earn interest was not the amount due to any members and it
was not the liability of the assessee. In fact, the said amount
was in the nature of profits and gains, which was not
immediately required by the assessee for lending money to the
members as there were no takers and the assessee in such
circumstances, deposited the money in bank so as to earn
interest. The Hon’ble High Court of Karnataka in such
circumstances held that the interest income was attributable to
carrying on of business of banking and therefore, it was liable to
be deducted in terms of section 80P(1) of the Act, they took note
of insertion of section 80P(4) of the Act, which was applied by the
Assessing Officer to deny the deduction under section 80P(2)(a)(i)
of the Act. The Hon’ble High Court of Karnataka referred to the
judgment of Hon’ble Apex Court in Totgar Co-operative Sale
Society Ltd. Vs. ITO (supra) and pointed out that in the facts of
the said case, the amount which was retained by the assessee
was a lability and it was shown in the balance sheet on
liabilities side. Where the interest income was earned on such
funds, then the same was held by the Hon’ble Apex Court to be
treated under section 56 of the Act. However, the distinction
was drawn by the Hon’ble High Court of Karnataka in para 10
and it was pointed out that in the case before them, the amount
which was invested in banks to earn the interest was not an
amount due to any member, it was not the liability and it was
not shown as liability in their accounts. In fact, the amount was
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in the nature of profits and gains which was not immediately
required by the assessee for lending money to the members as
there were no takers and hence, was deposited in the banks so
as to earn interest, such interest income earned by the assessee
was held to be attributable to carrying on the business and
therefore, same was liable to be deducted in terms of section
80P(1) of the Act.

19.  Another decision referred to by the learned Authorized
Representative for the assessee is Guttigedarara Credit Co-
operative Society Ltd. Vs. ITO (supra), wherein the assessee was
a co-operative society engaged in the activity of carrying on the
business of providing credit facilities to its members. The
Assessing Officer in view of insertion of section 80P(4) of the Act,
had declined to extend the benefit of deduction under section
80P(2)(a)(i) of the Act. The interest income earned on short term
deposits and from saving banks account was held liable to
income tax. The Hon’ble High Court held that where the
assessee society was providing credit facilities to its members
and was not carrying on any other business, then the surplus
funds which it had earned as profits of its business when
temporarily not required were invested in banks to earn interest
was attributable to carrying on the business of banking and
therefore, liable to be deducted under section 80P(1) of the Act.

20.  Further, the Pune Bench of Tribunal in ITO Vs. Niphad
Nagari Sahakari Patsanstha Ltd. (supra) had laid down the
similar proposition as by the Hon’ble High Court of Karnataka.

21. ... The claim of the assessee before us is that it was
engaged in the business of providing credit facilities to its
members, out of loan received from its members itself. The
surplus amount which was on account of amount received from
its members only, which had not been advanced to any of the
members was invested in the banks, against which the said
investment was made out of surplus funds available with the
assessee, which in turn, were amounts advanced by the
members itself. The said parking of funds with the co-operative
banks was claimed by the assessee to be in the nature of its
business activity as it was the requirement of Maharashtra Co-
operative Societies Act, 1960, that 20 to 30% of total deposits are
to be parked in the investments with co-operative banks. It is not
the case of the Department that the amount invested by the
assessee was out of any liabilities due by the assessee. In the
absence of the same and following the same parity of reasoning
laid down by the Hon’ble High Court of Karnataka in Tumkur
Merchants Souharda Credit Co-operative Ltd. Vs. ITO (supra) and
the facts of the present case being at variance to the facts before
the Hon’ble Supreme Court in Totgar’s Co-operative Sale Society
Ltd. Vs. ITO (supra), we hold that the assessee is entitled to the
claim of deduction under section 80P(2)(a)(i) of the Act. In the
alternate, we find merit in the plea of the assessee that at best
the income which can be assessed in the hands of assessee is
the net income and not the gross income as proportionate
expenditure incurred is to be allowed in the hands of the
assessee. However, we are not adjudicating this issue since we
have already held the assessee to be eligible for claim of
deduction under section 80P(2)(a)(i) of the Act. In view thereof,
we also do not adjudicate the second alternate plea raised by
the assessee that it is entitled to the claim of deduction under
section 80P(2)(d) of the Act. However, the assessee is not
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entitled to the deduction under section 80P(2)(a)(i) of the Act
relating to dividend received from UTI Mutual Funds and
Sundaram Finance of Rs.87,087/- and Rs.88,519/-, which are
to be included as income from other sources, on which the
assessee is entitled to proportionate expenditure. Similarly, the
profit of Rs.25,786/- from other activities and services is not
entitled to the claim of deduction under section 80P(2)(a)(i) of the
Act. Accordingly, we partly uphold the order of CIT(A). In view
thereof, the grounds of appeal raised by the Revenue are partly
allowed.”

15. The Hon’ble Punjab & Haryana High Court in CIT Vs.
Nawanshahar Central Co-operative Bank Ltd., (2003) 263 ITR
320 (P&H) held that where investment in PSEB bonds was made
in accordance with mandatory provisions of section 44 of Punjab
Co-operative Societies Act, it was clearly a statutory investment
and the interest on this investment was eligible for deduction
under section 80P(2)(a)(i) of the Act. The Hon’ble Punjab &
Haryana High Court held that whether investment was made in
statutory reserves had come out of working or circulating capital
or out of surplus funds was of no consequence. The said
decision of the Hon’ble Punjab & Haryana High Court has been
confirmed by the Hon'ble Supreme Court in CIT Vs.
Nawanshahar Central Co-operative Bank Ltd. (2007) 289 ITR 6
(SC), wherein it has been held that where a Co-operative bank
carrying on the business of banking, statutorily required to place
part of its funds in approved security, then the income
attributable thereto is deductible under section 80P(2)(a)(i) of the
Act. The Hon'ble Supreme Court relied on earlier decisions of the
Apex Court in this regard.

16. The Hon’ble Punjab & Haryana High Court in CIT Vs.
Punjab State Co-operative Agricultural Development Bank Ltd.
(2016) 389 ITR 607 (P&H) has remanded the issue back to the
Tribunal to decide whether the assessee was carrying on
business of banking and thereafter, decide the issue of eligibility
of deduction under section 80P(2)(a)(i) of the Act on the interest
income attributable to the business of banking.

17. However, we find that the Hon’ble High Court of Gujarat
in State Bank of Income Vs. CIT (supra) while deciding similar
issue of eligibility of deduction under section 80P(2)(a)(i) of the
Act on interest income from deposits of surplus funds in banks
held that neither it was business income nor income from
investment in any other Co-operative societies. It may be pointed
out that the Hon’ble High Court in para 16 has clearly noted that
in the said case, there was no obligation upon the assessee to
invest its surplus funds with the State Bank of India. It was
further observed that investing surplus funds in a bank is no
part of the business of the appellant of providing credit to its
members and hence, it cannot be said that the interest income
derived from depositing surplus funds with the State Bank of
India being attributable to the business carried on by the
appellant, cannot be deducted under section 80P(2)(a)(i) of the
Act. The Hon’ble High Court further referred to section 71 of the
Gujarat Co-operative Societies Act, 1961 permitting society to
invest or deposit its funds in the State Bank of India. The
Hon’ble High Court held that while investment in State Bank of
India was permissible under section 71 of that Act, there was no
statutory obligation upon the assessee to deposit the funds as
part of its business. The said provision also permitted
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investment of funds in any Co-operative Bank or any banking
company approved for this purpose by the Registrar. The
Hon’ble High Court further held that the assessee could not avail
the deduction under section 80P(2)(d) of the Act in this regard.
Even in the case of Mantola Co-operative Thrift & Credit
Society Ltd. Vs. CIT (supra) the issue before the Hon’ble High
Court was in respect of interest income earned from FDRs out of
surplus funds and applying the principle laid down in Totgar’s
Co-operative Sale Society Ltd. Vs. ITO (supra), the Hon’ble High
Court held the assessee not to be entitled to claim the deduction.

18. We find that the facts of the present case are at variance
to the facts before the Hon’ble High Court of Gujarat (supra).
Even in the facts before the Hon'ble Supreme Court in Totgar’s
Co-operative Sale Society Ltd. Vs. ITO (supra), the issue was
deposit of surplus funds as in the case before the Hon’ble High
Court of Gujarat. Though reference is being made to the reserve
funds but the ratio laid down is against investing of surplus
funds. Where any society deposits its surplus funds in fixed
deposits with Scheduled Bank, then the Courts have held that
such interest income is not eligible for claim of deduction under
section 80P(2)(a)(i) of the Act. However, the facts of the present
case before us are at variance, it is not surplus funds which has
been deposited by the assessee. On the other hand, the
assessee is statutorily required to deposit 25% of its profits in
reserve funds, which in turn, have to be parked in FDRs with Co-
operative Bank or Scheduled Banking company. The assessee
before us, in line with statutory obligation of maintaining its
status of Co-operative society and as per the regulations of
Maharashtra State Co-operative Societies Act, was duty bound to
transfer 25% of its profits to reserve funds, which it has done.
There is no dispute to the same. The second aspect is the
utilization of funds in reserve funds by way of making FDRs with
Scheduled bank under section 70 of the said Act. The assessee
has received permission of the Registrar of Maharashtra Co-
operative Societies Act to make such investment with Bank of
Maharashtra and also in order to carry on the business activities
of providing credit facilities to its employees, it is mandatory
upon the assessee to invest 25% of its profits in the reserve
funds, which in turn, are parked in FDRs with Bank of
Maharashtra, then interest income earned by the assessee is
from carrying on its business activities. Once it is so, then the
said income is assessable as ‘Income from business’ and the
assessee is entitled to claim deduction under section 80P(2)(a)(i)
of the Act. Accordingly, we hold so.....”

The issue arising in the present appeal is squarely covered by

the issue before the Tribunal in ITO Vs. M/s. Maharashtra Bank
Employees Co-op. Credit Society Ltd. (supra) and following the
same parity of reasoning, we hold that the assessee is entitled to claim
the benefit under section 80(P)(2)(a) of the Act on the interest income
earned from nationalized banks. In this regard, we also find support
Jfrom the ratio laid down in Mahesh Nagari Sahkari Pat Sanstha Ltd. Vs.
ITO (supra), wherein the Tribunal has held as under:-

“5. We have heard the submissions made by the representatives
of rival sides and have perused the orders of the authorities
below. We have also examined the decisions on which both the
sides have placed reliance. It is an undisputed fact that the
assessee is Co-operative Credit Society. It is also not disputed
that the assessee has earned interest income of Rs.29,28,361/ -
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from the deposits with nationalized bank. We find that the issue
raised in the present appeal is similar to the one adjudicated by
the Co-ordinate Bench of the Tribunal in the case of ITO Vs.
Niphard Nagari Sahakari Patsanstha Ltd. (supra). In the said
case the Tribunal has considered the judgment of the Hon'ble
Supreme Court of India rendered in the case of Totgars' Co-op.
Sale Society Ltd. Vs. ITO (supra), and has distinguished the
same, on facts. The relevant extract of the order of the Co-
ordinate Bench of the Tribunal in the aforesaid case is
reproduced here-in-below:

"11. We have considered the rival arguments made by both the
sides, perused the orders of the Assessing Officer and the CIT(A)
and the Paper Book filed on behalf of the assessee. We have also
considered the various decisions cited before us. In the instant
case there is no dispute to the fact that the assessee is a
cooperative society engaged in the business activity of credit
cooperative society, i.e. providing credit facility to its members.
According to the Revenue the income of the society on account of
interest from banks other than cooperative banks, interest on
mutual funds, long term and short term capital gain on sale of
mutual funds etc. are not covered by the activity of providing
credit facilities to its members and hence not eligible for
deduction u/s.80P(2)(a)(i) of the Income Tax Act in view of the
decision of Hon'ble Supreme Court in the case of Totagar's
Cooperative Sale Society Ltd. (Supra). We find the Ld. CIT(A)
allowed the claim of the assessee on the ground that the
assessee is entitled to deduction u/s.80P(2)(a)(i) on account of
interest from banks other than cooperative banks, interest on
mutual funds long term and short term capital gain on mutual
funds etc. While doing so, he held that the decision in the case of
Totagar's Cooperative Sale Society Ltd. (Supra) is not applicable
to the facts of the present case since in that case the amount
invested in short term deposits and securities was not out of
interest bearing deposits collected from members but out of sale
proceeds of agricultural produce of farmer members marketed by
the society. Further, the Hon'ble Apex Court has considered only
the latter part of section 80P(2)(a)(i), i.e. income of a cooperative
society engaged in providing credit facilities to its members is
eligible for deduction and has not considered the earlier part of
section 80P(2)(a)(i), i.e. income of a cooperative society engaged
in carrying on the business of banking is eligible for deduction.

11.1 We find the Ahmedabad Bench of the Tribunal in the case
of M/s. Jafari Momin Vikas Cooperative Credit Society Ltd.
(Supra) after considering the decision of Hon'ble Supreme Court
in the case of Totagar's Cooperative Sale Society Ltd. (Supra) has
observed as under:

"17. We have carefully considered the submissions of the
either party, perused the relevant records and also the
case law on which the learned AR had reservation in it's
applicably in the circumstances of the assessee's case.

18. It was the stand of the learned CIT (A) that the entire
income was not exempt and that it was to be examined as
to whether there was any interest income on the short
term bank deposits and securities included in the total
income of this society which has been claimed as exempt.
According to the CIT (A), a similar issue to that of the
present one was dealt with by the Hon'ble Supreme Court
in the case of Totgars Co-op. Sale Society Ltd v. ITO



12
ITA No.955/PUN/2017
Shri Bhagwant Sahakari Nagari
Patsanstha Maryadit

(supra). The issue before the Hon'ble Court for
determination was whether interest income on short term
bank deposits and securities would be qualified as
business income u/s 80P (2)(a)(i) of the Act. 19. The issue
dealt with by the Hon'ble Supreme Court in the case of
Totgars (supra) is extracted, for appreciation of facts, as
under:

"What is sought to be taxed under section 56 of the
Act is the interest income arising on the surplus
invested in short term deposits and securities
which surplus was not required for business
purposes? The assessee(s) markets the produce of
its members whose sale proceeds at times were
retained by it. In this case, we are concerned with
the tax treatment of such amount. Since the fund
created by such by such retention was not required
immediately for business purposes, it was invested
in specified securities. The question, before us, is-
whether interest on such deposits/securities,
which strictly speaking accrues to the members'
account, could be taxed as business income under
section 28 of the Act? in our view, such interest
income would come in the category of 'income from
other sources', hence, such interest income would
be taxable under section 56 of the Act, as rightly
held by the assessing officer..."

19.1 However, in the present case, on verification of the
balance sheet of the assessee as on 31.3.2009, it was
observed that the fixed deposits made were to maintain
liquidity and that there was no surplus funds with the
assessee as attributed by the Revenue. However, in
regard to the case before the Hon'ble Supreme Court —

"On page 286) 7............ Before the assessing
officer, it was argued by the assessee(s) that it had
invested the funds on short term basis as the funds
were not required immediately for business
purposes and, consequently, such act of investment
constituted a business activity by a prudent
businessman; therefore, such interest income was
liable to be taxed under section 28 and not under
section 56 of the ITA No. 2180/PN/2013, A.Y.
2010-11 Act and, consequently, the assessee(s)
was entitled to deduction under section 80P(2)(a)(i)
of the Act. The argument was rejected by the
assessing officer as also by the Tribunal and the
High Court, hence, these civil appeals have been
filed by the assessee(s)."

19.2 From the above, it emerges that —

(a) that assessee (issue before the Supreme Court)
had admitted before the AO that it had invested
surplus funds, which were not immediately
required for the purpose of its business, in short
term deposits; (b) that the surplus funds arose out
of the amount retained from marketing the
agricultural produce of the members; (c) that
assessee carried on two activities, namely, (i
acceptance of deposit and lending by way of
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deposits to the members; and (ii) marketing the
agricultural produce; and (d) that the surplus had
arisen emphatically from marketing of agricultural
produces.

19.3 In the present case under consideration, the entire
funds were utilized for the purposes of business and there
were no surplus funds.

19.4 While comparing the state of affairs of the present
assessee with that assessee (before the Supreme Court),
the following clinching dissimilarities emerge, namely:

(1) in the case of the assessee, the entire funds
were utilized for the purposes of business and that
there were no surplus funds; - in the case of
Totgars, it had surplus funds, as admitted before
the AO, out of retained amounts on marketing of
agricultural produce of its members; (2) in the case
of present assessee, it did not carry out any
activity except in providing credit facilities to its
members and that the funds were of operational
funds. The only fund available with the assessee
was deposits from its members and, thus, there
was no surplus funds as such; in the case of
Totgars, the Hon'ble Supreme Court had not spelt
out anything with regard to operational funds;

19.5 Considering the above facts, we find that there is
force in the argument of the assessee that the assessee
not a co-operative Bank, but its nature of business was
coupled with banking with its members, as it accepts
deposits from and lends the same to its members. To meet
any eventuality, the assessee was required to maintain
some liquid funds. That was why, it was submitted by the
assessee that it had invested in short-term deposits.
Furthermore, the assessee had maintained overdraft
facility with Dena Bank and the balance as at 31.3.2009
was Rs.13,69,955/- [source: Balance Sheet of the
assessee available on record] 19.6 In overall consideration
of all the aspects, we are of the considered view that the
ratio laid down by the Hon'ble Supreme Court in the case
of Totgars Co-op Sale Society Ltd (supra) cannot in any
way come to the rescue of either the Ld. CIT (A) or the
Revenue. In view of the above facts, we are of the firm
view that the learned CIT (A) was not justified in coming to
a conclusion that the sum of Rs.9,40,639/- was to be
taxed u/s 56 of the Act. It is ordered accordingly. 19.7
Before parting with, we would, with due regards, like to
record that the ruling of the Hon'ble jurisdictional High
Court in the case of CIT v. Manekbang Co-op Housing
Society Ltd reported in (2012) 22 Taxmann.com 220(Guwj)
has been kept in view while deciding the issue."

11.2 We find the Cochin Bench of the Tribunal in the case of
Muttom Service Cooperative Aplappuzha Bank Ltd. Vs. ITO
(Supra) after considering the decision of Hon'ble Supreme Court
in the case of Totagar's Cooperative Sale Society Ltd. (Supra) and
various other decisions has observed as under :

"5. We have considered the rival submission on either side
and also perused the material available on record. We
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have also carefully gone through the order of the lower
authority. No doubt, the latest judgment in Totgar's Co-
operative Sale Society Ltd vs ITO (supra), the Apex court
found that the deposit of surplus funds by the co-operative
society is not eligible for deduction u/s 80P(2). In the case
before the Apex Court in Totgar's Co-operative Sale Society
Ltd vs ITO (supra), the assessee co-operative society was
to provide ITA No. 2180/PN/2013, A.Y. 2010-11 credit
facility to its members and market the agricultural
produce. The assessee is not in the business of banking.
Therefore, this Tribunal is of the opinion that the judgment
of the Apex court in Totgar's Co-operative Sale Society Ltd
(supra) is not applicable in respect of the co-operative
society whose business is banking. Admittedly, the
assessee has invested funds in state promoted treasury
small savings fixed deposit scheme. Since Government of
India has withdrawn India Vikas Patra, as a small
savings instrument, funds invested at the discretion of the
bank is one of the activities of the banking as per the
Banking Regulation Act. Since the assessee co-operative
society is in the business of banking the investment in the
state promoted treasury small savings fixed deposit
certificate scheme is a banking activity, therefore, the
interest accrued on such investment has to be treated as
business income in the course of its banking activity. Once
it is a business income, the assessee is entitled for
deduction u/s 80P(2)((a)(i). therefore, this Tribunal is of the
opinion that the judgment of the Larger Bench of the apex
Court in Karnataka State Cooperative Apex Bank (supra)
is applicable to the facts of this case. By respectfully
following the judgment of the Apex court in Karnataka
State Co-operative Bank (supra), the order of the
Commissioner of Income-tax(A) is upheld.

6. In the result, the appeal of the revenue stands
dismissed."

11.3 In the instant case there is no dispute to the fact that the
society is a credit cooperative society authorised by the registrar
of cooperative societies for accepting deposits and lending money
to its members as per license granted by the registrar of
cooperative societies and the main object of the society is to
provide credit facility to members who can be any person of the
society. We find the Pune Bench of the Tribunal in the case
of Mahavir Nagari Sahakari Pat Sanstha Ltd. reported in
74 TTJ 793 (Pune) has held that the credit society which
is carrying on the business of banking activity and
providing credit facility to its members is eligible for
deduction u/s.80P(2)(a)(i). In view of the above discussion
and following the decisions of the Ahmedabad Bench of
the Tribunal and Cochin Bench of the Tribunal which in
turn have considered the decision of the Hon'ble Supreme
Court in the case of Totagar's Cooperative Sale Society
Ltd. (Supra) we find no infirmity in the order of the
Ld.CIT(A). Accordingly, the same is upheld and the
grounds raised by the Revenue are dismissed.

6. The stand of the assessee right through has been that the
society is not engaged in any other activity except receiving
deposits from its members and providing credit facilities to its
members. The assessee has made deposits with nationalized
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banks in order to maintain liquidity and provide ready
availability of funds for repayment of deposits on
redemption/ maturity. These facts have not been refuted by the
department. Since, the issue raised in the appeal is identical to
the one already adjudicated by the Co-ordinate Bench of the
Tribunal, we respectfully follow the same ratio.

Thus, we hold that the assessee is eligible to claim deduction
u/s. 80P(2)(a)(i). In view of the above, the impugned order is set
aside and the appeal of the assessee is allowed.”

12.  In view thereof, we direct the Assessing Officer to allow
deduction under section 80(P)(2)(a) of the Act on the interest income
earned from fixed deposits with nationalized banks. The grounds of
appeal raised by the assessee are thus, allowed.”

From the above, it is evident that the Pune Bench of the Tribunal
took a view in favour of the assessee after considering the judgment of
Hon’ble Supreme Court in the case of Totgars’ Cooperative Sale
Society Ltd. Vs. ITO (supra) and also the judgment of Hon’ble Delhi
High Court in the case of Mantola Co-operative Thrift & Credit Society

Ltd. Vs. CIT (supra) apart from others cited above.

Considering the precedent on the same issue by the Coordinate
Bench of the Tribunal, I am of the opinion that the assessee is entitled
to deduction u/s.80P(2)(a)(i) in respect of the interest income earned
on fixed deposits kept with the Nationalized Banks/Scheduled Banks
and the same constitute as business income of the assessee.
Accordingly, the only ground raised by the assessee is allowed in

favour of the assessee.
9. In the result, the appeal of the assessee is allowed.

Order pronounced on 25t day of May, 2018.

Sd/-
(ST.FHBUMHT IE/D. KARUNAKARA RAO)
W9l 9e® / ACCOUNTANT MEMBER

Yil/ Pune; I3 / Dated : 25 May, 2018.
Satish
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